GJ DO RAR

| BLA 97-511 Deci ded April 20, 1998

Appeal froma decision of the Acting Area Manager, Geat Falls

(Mont ana) Resource Area, Bureau of Land Managenent, denying a protest of

the North of B ack Ganyon el ective Tinber Sale.

M- 067-97- 001R

Afirned.

1.

Environnental Policy Act--Environnental Quality:
Environnental S atenents--National Environnental Policy
Act of 1969: Environnental S atenents--Tinber Sal es and
D sposal s

It is proper for BLMto deny a protest of a proposed
tinber sale if, in the course of its environnental
review it has fully considered the probable site

speci fic and cunul ative environnental inpacts and a
reasonabl e range of alternatives and has concl uded t hat
there wll be no significant environnental inpact.

ontests and Protests: General ly--Riules of Practi ce:
Appeal s: Satenent of Reasons--Tinber Sal es and
D sposal s

A decision by BLMdenying a protest of a tinber sale
nay be affirnmed where the statenent of reasons filed in
support of an appeal nerely repeats, wth little
change, argunents raised in the protest and fails to
present any new issues or point out any error in the
deci sion appeal ed from and the BLMdecision is

conpr ehensi ve and addresses the argunents contai ned in
the protest.

EA M-067-97-001; EA

APPEARANCES Robert M Knight, Esg., and Sara J. Johnson, Esqg., Knight,
Masar and Poore, PLLP, Mssoula, Montana for Appellant; John C Chaffin,
Esq., Bllings Held Ofice, dfice of the Solicitor, US Departnent of
the Interior, for the Bureau of Land Managenent .
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(PN ON BY ADM N STRATI VE JUDEE THRRY

Qui do Rahr (Rahr or Appellant) has appeal ed froma July 2, 1997,
Deci sion of the Acting Area Manager, Geat Falls (Mntana) Resource A ea,
denying Rahr's protest of a May 27, 1997, BLM Deci sion approving the North
of B ack CGanyon Selective Tinber Sale. The BLMhad earlier issued a
Deci si on denying Appel lant' s protest on June 20, 1997, but issued a
clarified determnation on July 2, 1997, which reaffirned the reasons for
denial of the protest detailed in the June 20, 1997, Decision and naned
Loui si ana-Paci fic Qorporation as an adverse party. The July 2, 1997,
clarification Decision added that BLMwoul d proceed to harvest the tinber
as described in Environnental Assessnent (EA) M-067-97-001. The BLMnot ed
that "[dlue to access limtations, the BLMis currently negotiating wth
Loui siana Pacific Qorporation as sol e bidder for this contract. Shoul d
negotiations be satisfactorily concluded, then the BBMw || award the
contract to conplete the forest treatnents and tinber sale.” Louisiana-
Pacific Gorporation did not enter an appearance in this appeal .

O February 19, 1997, BLMissued its first EA on the proposed ti nier
sale. Appellant, a neighboring | andowner, filed a protest on March 12,
1997, objecting to the lack of a no-action alternative in the EA and
guestioning its conclusions related to the inpact on widlife. QO My 27,
1997, BLMissued a revised EA FHnding of No Sgnificant Inpact and
Deci sion Record (FONS/DR. A'so on My 27, 1997, Appel |l ant received a
letter, dated My 22, 1997, fromthe Acting Area Manager, who indi cated
that the first EA and DR had been w thdrawn and a revi sed EA woul d i ssue,
addressing Rahr's concerns. Appellant filed a second protest, asserting
prinmarily that BLMhad prevented himfromadditional participation and
comment as the EA was revised. The Acting Area Manager denied this protest
inthe June 20, 1997, Decision and the July 2, 1997, clarification Decision
here under appeal. Rahr filed atinely Notice of Appeal and S atenent of
Reasons (SR on August 4, 1997.

In his SOR Appel | ant nakes several allegations. Hrst, he alleges
that as a neighboring | andowner with a denonstrated stake in bringi ng
critical environmental infornation to the attention of the agency deci si on-
naker, he was inproperly excluded fromthe revised EA process. (SRat 2.)

Second, he clains that because BLM provi ded no real opportunity for public
comment to specifically address the concerns presented in his protest, the
May 27, 1997, FONS /DR shoul d be w thdrawn and further environnental
anaIyS|s be undertaken. Id. at 3. Fnally, Appellant clains BLMal so
deni ed neani ngful public participation by not responding to his questions,
despite repeated requests, and by then claimng inaccurately that they had
been answered in the June 20, 1997, Decision, which was subsequent|y
clarified inthe July 2, 1997, Deci si on. (SCR at 3.) The questions
Appel l ant cl ai ns remai n unanswered are:

- Wen was the deci sion nade to w thdraw t he deci sion record
and to revi se the environnental assessnent ?

- Wy did you fail to advise either M. Rahr or his attorney
of that Deci sion?

143 I BLA 339

WAW Ver si on



| BLA 97-511

- Wen was work initiated on the revised environnent al
assessnent by the identified parties on the interdisciplinary
t eam

- Wy did you choose to afford M. Rahr no further
opportunity to comment upon the environnental assessnent in the
revi sed process; and

- Wy does the revised environnental assessnent nake no
nention of ny letter to you of March 12th, 1997, detailing the
concerns that M. Rahr had wth regard to this tinber sal e?

Inits Answer filed on Septenber 15, 1997, BLMnotes that 43 CF. R
Part 5003 requires that interested and affected parties be given an
opportunity to conment on the EA the FONS, and the Decision. The BLM
states that M. Rahr had that opportunity and nade corments. (Answer at
2.) Respondent BLMstates that not only did Appel | ant nmake corments, but
BLMresponded to the corments, conducted further anal ysis, and updated the
EA in consonance wth 43 CF.R 8§ 5003.3(d). (Answer at 3.) It (BLNV
notes that the CF. R section provides that "[ulpon tinely filing of a
protest, the authorized officer shall reconsider the decision to be
inplenented in light of the statenent of reasons for the protest and ot her
pertinent infornation available to himiher.”" The BLMclains that while
Rahr conplains that it did not provide himwth greater access and
opportunity wth the second EA Appellant’'s real concernis that his
personal position was not accepted by BLM (Answer at 3.) The BLM
expl ains there was no reason to obtain nore factual information fromthe
public, including Appellant, because the action was not conpl ex nor was it
controversial. Indeed, BLMclains, Appellant's protest to the revised EA
and his SR on appeal show that Rahr did not have any newinfornation to
provide to BLM (Answer at 3.) Mreover, Respondent BLMstates, the BLM
protest regulations at 43 CF.R 8 5003.3 provide the public wth an
adequat e opportunity to conment, and thus comnments provi ded by the public
at this stage of the process neet the requirenents of public participation
under the National Environnental Policy Act of 1969 (NEPA). 1d.

The BLM al so responds to Appel lant's claimthat BLMI acked a
scientific basis for its findings on wildlife, by noting that Rahr failed
to provide a basis for his concerns, or any rebuttal to the BLMbi ol ogi sts
findings that only wildlife val ues coomonly found on other forested | ands
in western Mntana were present in the B ack Ganyon area. (Answer at 3.)
i

Y Inhis Mr. 12, 1997, Protest, Appellant clains that in addition to the
common species listed in the EA cougar, ruffled and bl ue grouse, and bl ack
bears inhabit the North of Bl ack Canyon area. No biological or other
expert verification of this information was provi ded. However, these

speci es are comon to nany areas of Mbnt ana.
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Wth respect to the EA process, BLMexpl ains that while Appel | ant
conpl ai ns about the short tine between the notice received that the initial
deci sion was wthdrawn and the notice of a new deci sion, the process
fol l owed procedures and did not prevent the Area Manager fromtaking a hard
| ook at necessary issues, nor did it prevent the public fromparticipating
in an acceptabl e environnental assessnent process. |d. The BLMexpl ai ns
that during the tine the authorized officer decided the proper way to
address the protest corments, the interdisciplinary teamrevi ened the
substantive i ssues. Respondent further explains that by the tine the
aut hori zed of fi cer concl uded the EA needed further anal ysis, the team had
exam ned the substantive i ssue cooments in the protest SCR and ot her
pertinent infornati on and was prepared to nake a new recommendat i on.
(Answer at 3-4.) The result was a new EAwth a no-action alternative and
an admni strative record agai n supporting the sel ective tinber sale.
Respondent cl ai ns the substantive cooments in the protest had been
revi ened, considered and addressed, and that neither the |aw nor
regul ati on, nor specific facts require the Appel |l ant be given nore.

(Answer at 4.)

Wth regard to Appellant's claimthat BLMfailed to provi de i rmedi at e
answers to five questions posed by Appel lant's counsel, BLMresponded t hat
this argument is sinply not true. (Answer at 4.) Wth respect to the
first question, "Wen was the decision nade to wthdraw t he deci sion record
and to revise the environnental assessnent?', BLMexplains that the
deci sion to wthdraw the decision record is docunented in a letter dated
My 22, 1997. The BLMfurther states: "Qoviously internal discussions
invol ved a potential wthdrawal, but the critical date is on the official
docunent. The Appel lant offers no reason why know edge of a particul ar
date wll showthat he was denied an opportunity to conment on a | ater
docunent.” (Answer at 4.)

In response to the second question, "Wy did you fail to advise either
M. Rahr or his attorney of that decision?', BLMresponds that Appel | ant
acknow edges that he was so advised in a letter fromBLMdated My 22,
1997. (Answer at 4.) Further, BLMstates:

Apparently, the Appellant believes that it is critical to the
NEPA process that he knows the date that the authorized of ficer
determned to issue a decision wthdraw ng the record deci si on.
Again, the Appellant fails to provide an argunent, |et al one
prove by sufficient evidence, that such evidence woul d have
provided himw th a required opportunity to participate in the
NEPA process and that he was deni ed such an opportunity.

(Answer at 4.)

The third question to which Appel | ant demands an answer is, "Wen was
work initiated on the revised environnental assessnent by the identified
parties on the interdisciplinary tean? Respondent BLMfirst states that

Appel lant fails to provide any explanation as to why this question is
relevant. (Answer at 4.) The BLMthen states:

143 | BLA 341

WAW Ver si on



| BLA 97-511

Apparently, Appellant believes that BLMstarted the work on the
update of the EA prior to the tine that the authorized of ficer
inforned the Appellant that the initial EA and Deci sion Record
was being wthdrawn. The [a]dministrative record shows that the
nenbers of the interdisciplinary teamfor both Environnent al
Assessnents are the sane people. Nothing in the CEQregul ati ons
nor the BLM NEPA Handbook prevents the sane peopl e fromworki ng
on both Assessnents, nor do either prevent these people from
using factual infornation devel oped in the first EA when worki ng
on the updated EA Again, Appellant fails to prove that the
process denied himan opportunity to comment and thus prevented
the authori zed of ficer fromhaving sufficient facts to take a
hard | ook at the necessary environnental issues.

(Answer at 4-5.)

The fourth question to which Appel | ant seeks response asks, "Wy did
you choose to afford M. Rahr no further opportunity to comment upon the
environnental [a] ssessnent in the revised process?' The Respondent
initially states that the admnistrative record shows that the issues
identified were so sinple and noncontroversial that there was no need for
comments prior to decision. (Answer at 5.) Mreover, BLMstates:

Appel lant's question inplies that he has a right to participate
wth the interdisciplinary teamin the fact gathering process.
Never has a court determined that NEPA requires that the public
be al | oned such an opportunity. Even in an Environnental | npact
Satenent [BS, the public participates during the prelimnary
scoping and then during draft BS review Never does the public
join the teamin preparing the facts for the authorized officer.
In this case, BLMprovided the Appel | ant wth an adequate

opportunity to comment on the action when they notified hi mof
the opportunity to protest the decision.

(Answer at 5.)

FHnally, Appellant asks, "Wy does the revi sed environnental
assessnent nmake no nention of ny letter to you of March 12th, 1997,
detailing the concerns that of M. Rahr had wth regard to the tinber
sale?" In response, BLMstates that Appel | ant appears to have confused the
need for a Federal agency to publish comments recei ved during reviewof a
draft BSwth the statenent provided in an EA (Answer at 5.) The BLM
expl ai ns:

An EA nust contain a brief discussion of the need for the
proposal, the alternatives, and a listing of the agencies and
persons consulted. There is no requirenent for the inclusion of
public cooments in the EA The Appel lant's comments are
contained in the admnistrative record, which forns the basis for
the aut hori zed of ficer's deci sion.

(Answer at 5.)
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[1] Gonpliance wth NEPArequires that a Federal agency nust consi der
its preferred course of action and alternatives to that action. See 40
CFR 8 1501.2(c); Bob Mrshall Aliance v. Hodel, 852 F. 2d 1223, 1228-29
(9th dr. 1988), cert. denied, 489 US 1066 (1989); In Re Suce Qeek
Tinber Sale, 131 1BLA 206, 210 (1994); Southern Wah WIderness Aliance,
122 IBLA 334, 338 (1992). The alternatives consi dered shoul d be feasible
and be reasonably related to the purpose of the proposed action; in other
words, alternatives that can be acconplished and al so fulfill the purpose
sought to be achieved by the action. See 40 CF. R 8§ 1502.14(a); Vernont
Yankee Nucl ear Power Gorp. v. Natural Resources Defense Gouncil, Inc., 435
US 519, 551 (1978); Trout Lhlimted v. Mrton, 509 F. 2d 1276, 1286 (Sth
dr. 1974); Hward B. Keck, Jr., 124 IBLA 44, 53 (1992).

The i npl enenting regul ations al so require that a Federal agency nust
consi der the potential cumulative inpacts of a planned action together wth
other past, present, and reasonably foreseeable future actions. See 40
CF R 88 1508.7 and 1508. 27(b); Fitiofson v. Aexander, 772 F. 2d 1225,
1243-44 (5th dr. 1985); G John and Katherine M Roush, 112 |BLA 293, 305
(1990).

The revised EA before us fully neets these criteria. In large
neasure, Appellant's objections to the revised EA appear to ignore the
Geat Falls Resource Area Manager's June 20, 1997, response to the protest.

Sated inalight nost favorable to Appellant, his criticisns nerely

i ndi cate disagreenent with the conclusions found in the EA However, the
Appel l ant nust do nore. He nust present evidence supporting a finding that
there was an error of lawor of fact, or that BLMfailed to consider a
substantial environnental problemof naterial significance to the proposed
action. Qacier-Two Mdicine Alliance, 88 | BLA 133, 141 (1985). Appel | ant
has failed to do this. 1In our review we nust ask whether the agency has
taken a "hard | ook” at the problemwhen evaluating a FONS and EA that is,
whet her the agency has taken a searching realistic | ook at potential
hazards, and whether it has candidly and nethodi cal | y addressed t hese
concerns. See Natural Resources Defense Qouncil v. Herrington, 768 F. 2d
1355 (DC dr. 1985). Qur study of the revised EA persuades us that this
was what BLMdi d.

[2] Ve have repeatedy stated that an appellant is required to point
out affirmatively why the decision under appeal is inerror. In R MII
Qeek Salvage Tinber Sale, 121 1BLA 360, 362 (1991); Andre C Gapella, 94
I BLA 181 (1986); hited Sates v. De Hsher, 92 IBLA 226 (1986). In Shell
Ofshore, Inc., 116 IBLA 246, 250 (1990), we held that this requirenent is
not satisfied if the appellant "has nerely reiterated the argunents
consi dered by the [deci si onmaker bel ow], as if there were no decision * * *
addressi ng these points.” The BLMhas provi ded a conprehensi ve Deci si on
fully addressing the all egati ons contained in the protest, and Appel | ant
has not attenpted to show any substantive error in the Decision. Rather,
Appel ant now clains that the revised EA nust be reconsi dered because he
was not provi ded an opportunity to cooment on the revised EA It was as a
result of his comments, however, that the EA was revised to consider his
speci fic concerns.
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A consistent thread runni ng throughout Appellant's submissions is the
expressed belief that the EA process inadequatel y considered the inpacts of
the selective cut on the wildlife resources inthe area. Yet when the
specifics of his allegations are examined, what is revealed is not a
failure of the EA process to consider the widife inpacts, but a
di sagreenent between this Appellant and the authors of the EA as to what
those inpacts are expected to be.

V¢ recogni ze, of course, that the nere fact that the revised EA
consi dered the inpact of the selective cut on wldlife resources does not
establish that its conclusions are correct. But if Appellant wshes to
chal l enge the revised EA on this point, he nust affirmatively showin what
nmanner the EA's conclusions are erroneous. Rather than providing this
Board wth specifics as to the al |l eged defi ci encies of the concl usi on
reached, Rahr nerely asserts that harmwoul d cone to wildlife resources in
the area. There is no indication that other than cormon speci es woul d be
i npacted and no show ng that this inpact woul d be di sproportionate to the
val ue gai ned in reduci ng the canopy, allow ng other new species to
flourish, and giving the soil an opportunity for reconstitution.

It is not enough for an appellant to nerely assert in conclusory terns
that an EA i nadequat el y consi dered the effects of the proposed action on
wldife resources. Rather, an appel |l ant nust provide sone basis in fact
to support this assertion. See, e.g., Hbosier Ewironnental Gouncil, 109
| BLA 160, 168 (1989); Inre Lick Qi ch Tinber Sale, 72 IBLA 261, 311-313,
90 I.D 189, 217-18 (1983). This, Appellant has sinply failed to do.

Appel lant' s references to negative wldife inpacts are lacking in
specificity wth regard to speci es occurrence and are total |y unacconpani ed
by any evidence that mght support the assertion that BLMerred inits
concl usion that the proposed sel ective cut woul d have no significant inpact
onthe widife values wthin the North of B ack Canyon Area.

Fnally, we address the Appellant's claimthat the revi sed EA nust be
rej ected because he was given insufficient opportunity to cooment. As a
result of Appellant's comments, the original EAwas redrafted and his
speci fic concerns were addressed. A new "no-action" alternative was added
at his specific request. Ve specifically find that the regul ations at 43
CFR Part 5003 requiring that interested and affected parties be given an
opportunity to conment on the EA the FONS, and the Deci sion have been
net. V& further find that BLMnot only solicited Appel lant's comments, but
responded to those coments by conducting further anal ysis and by revising
the EAin accord wth the requirenents of 43 CF. R § 5003.3(d). Mreover,
we find that the BLMprotest regulations at 43 CF. R § 5003.3 provi de the
public wth an adequate opportunity to coment, and corments provi ded by
the Appel lants and ot her nenbers of the public at this stage of the process
neet the requirenents of public participation under NBEPA See 42 US C 8§
4332.

V¢ have reviewed the record in this case, including the EA the
revised EA the Appellant's protests, BLMs June 20, 1997, and July 2,
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1997, Decisions, Rahr's SR and BLM's Answer, as well as all other
pertinent docunents, and we agree wth BLMs disposition of the issues
rai sed by Appel | ant.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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